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I ntro d uc t i on 

The following analysis of proeniption problems arising out 
of proposed federal public employee bargaining 1 egi si ati on- i s 
excerpted from the principal investigator's study entitled Iden- 
tification and Evaluation of State Legal Constraints Upon Educa- 
tional Productivity. Although it raises saveral other 
issues, the final report for this study, which was funded by 
NIE, is now being completed; however, because of the urgency of 
preemption issues, a part of the study dealing with preemption 
issues is being disseminated at this time to interested parties. 

It must be emphasized that the following analysis is not and 
was never intended to be a comprehensive or exhaustive analysis of 
preemption problems arising out of the proposed federal legislation. 
On the contrary, it is intended only to be illustrative and to 
highlight the need for a prompt and comprehensive study of pre- 
emption problems in connection with the proposed federal legislation 

This n^ed is underscored by the pervasive neglect of preemp- 
tion problems by interest groups and government bodies concerned 
about the proposed federal legislation. From June until early 
December 1974, the principal investigator interviewed a substantial 
number of national and state leaders in education. With only one 
exception, none appeared to be cognizant of the preemption problems 
discussed below, even though the problems ha\^e drastic implications 
for their interest groups, for educational governance, and for inter 
governmental relations in this country. This was true regardless 
of whether the implications or potential consequences of the pre- 
emption issues were highly favorable or highly unfavorable to the 
particular interest group. 



It should also bo noted that the preemption problems considered 
below were not considered in the House and Senate hearings on 
H.R. 8677 and H.R. 9730. (These bi^s are identical to S. 3294 and 
S. 3295, introduced by Senator Harrison VJilliams. For editorial 
simplicity, the analysis will use the House numbers only). These 
hearings devoted considerable attention to what would and/or should 
be the relationships between a federal public employee bargaining 
law and the various state laws providing bargaining rights for 
state and local public employees. Althouch this issue is extremely 
important, it is quite different from the issue of to what extent, 
ir any, should state legislation on terms and conditions of public 
employment be prempted by H.R. 8677 or H.R. 9730? Whether or not 
state public employee bargaining laws, such as New York's Taylor 
Act, should be preempted by H.R. 8677 or H.R. 9730 is clearly not 
determinative of whether the state retirement or state tenure or 
state civil service laws in states without bargaining laws are to 
be preempted by a federal statute. 

Another limitation of the following analysis is its empMsis 
upon the legal issues involved. The analysis does not raise all 
the public policy issues or present the major options with respect 
to these issues. Again, its purpose is only to demonstrate the 
need for a more comprehensive analysis which does raise all the 
issues and analyze all the options relating thereto. It is ob- 
vious, however, from the limited analysis that follows that the 
preemption policy problems which must be faced raise some very 
difficult issues not only for Congress but within as well as be- 
tween the various groups directly affected by federal public » 
employee bargaining legislation. 



The analysi*^ is not intended cither to support or to opposn 
a Tedcral pulHic cn.ployee bargaininc; law, whether it be li.R. 8677 , 
H,R, 9730, or scno otiier. Instead, the analysis is an attempt to 
delineate seme issues that should be resolved insofar as bargaining 
rights for state and local public employees are under cons i dera ti en 

Both H.R. 8577 and H.R. 9730 raise important preemption issues 
However, since !!.R. 8577 appears to include a preemption policy and 
H.R. 9730 does not, it may be helpful to explain why the following 
analysis is fcrmulated largely in terms of H.R. 9730, 

The basic reason is that the interest groups supporting a fed- 
eral bill appear to be uniting over H.R. 9730 as *he vehicle for 
enacting federal legislation. This is an impression which may be 
erroneous now, or it may become erroneous as circumstances develop. 
It is, however, more than sheer speculation as evidenced by the 
hTA*5 siii rt ^roiH ccccptancc of H.R. 9730 Lo active support ct it 
in November, 1974. 

Another factor was the lack of attention paid to the preemp- 
tion policy embodied in Section 13(b) of H.R. 8677, which reads 
as follows (italics added): "All laws or parts of laws of the 
United States inconsistent with the provisions of this Act are 
modified or repealed as necessary to remove such inconsistency, 
and this Act shall take precedence over all ordinances, rules, 
regulations, or other enactments of any State, territory, or pos- 
session of the United States or any political subdivision thereof. 
Except as otherw i se express ly provided herein , nothing contai ne d 
i n tjhi^ Act shal 1 be constru ed to deny or otherwise abridge any 
rights , pr j vi 1 ege s , or b enet i ts granted by 1 aw to employees . " 



In effect., the policy sot forth in Section 13(b) would prohibit 
preeni)t'ion of any stdte staluto providing eniployeo rights, privi- 
leges or benefits. It is not clear to tho principal investigator 
whether the lack of attention to this section of H.R. 8677 was due 
to lack of conviction that the f>ill would be a focal point of fed- 
eral legislation, or whether it was due to the fact that the clause 
was not v/idely understood. At any rate, it is difficult to ai^rsu::.- 
that Congress, in the absence of any public discussion of the matter 
would specifically exempi; all state legislation providing employee 
rights, privileges, or benefits, and prcernpt or remain silent on 
all other state legislation on terms end conditions of public employ 
ment. Clearly, state and local public management was not cognizant 
of the matter in 1974 and would have been certain to offer alterna- 

also be argued that preemption policies enunciated under the NLRA 
would not necessarily prevail under a separate federal law for 
public employees. Regardless, it appears that there has been vir- 
tually no public discussion of preemption problems under either 
H.R. 8677 or H.R. 9730 (again, it must be emphasized that the re- 
ference is not to preemption or possible preemption of state public 
employee bargaining laws, which has been the subject of considerable 
testimony before Congressional co^.rr, i ttees ) . 

For these reasons, the fact that the following analysis is 
not as fully applicable to H.R. 8677 as it is to H.R. 9730 is 

not due to failure to recognize the differences between the bills, 
but results from the lack of discussion of the issues in the 
context of either bill. 



Kifuflly, no s i (jni f i canco should be attoched to the fact 
that some of the statutes cited are f 5 om states, such as New 
York, which might be exempt from federal coverage if it is decided 
to exempt states which have met certain criteria for exemption. 
Virtually all of the statutes cited are intended to illustrate 
legislation which exists in a number of sta tes, i nc 1 ud i ng states 
which do not provide bargaining rights for uublic employees. 

Memorandum 

Bills were introduced during the 93rc Congress (H.R. 9730 
by Congressman Thompson and S. 3294 by Senator Williams) that 
woifld have extended the National Labor Relations Act to employees 
of state and local governments. Unlike P.L. 93-360, which, while 
extending fJLRA coverage to health care institutions (see fJLRA #2(14))» 

Management Relations Act (adding //ZIS) to deal with the special 
problems of the health care industry, neither H.R. 9/30 nor S. 3294 
make any concessions to the special problems of public employment.* 
On the other hand, another pair of bills introduced during the 
93rd Congress (H.R. 8677 by Congressman Clay and S. 3295 by 
Senator Williams) did assume a need for some concessions in this 
regard. H.R. 8677 would enact a National Public Employment Rela- 
tions Act which would apply to states, territories and possessions 
of the United States and political subdivisions thereof, but would 
also enact substantive and procedural provisions that vary from 
those of the NLRA. Moreover, H.R. 8677 would preserve state col- 
lective bargaining laws that are substantially equivalent to the 
federal legislation elsewhere included in H.R. 8677. The consti- 
tutionality and desirability of extending NLRA coverage to state 
*the sign" is used to denote the section throughout this memorandum 
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dnd municipal e.npl oymcDt were discussed at comr.iittoo hearings on 
the two bi11r>. Theso hearings, howeve.^, have thus far failed to 
raise or dO'il with the following question: To what e>tent, if any, 
would and/or snould federal legislation providing bargaining rights 
for state and local public employees preempt state legislation on 
terms and conditions of employment for state and local government 
employees? Tlie purpose of this analysis is to illustrate the import- 
ance of this question and to underscore the serious problems that 
are likely to result if the question is not fully explored and 
resolved in any federal legislation along the lines of either H.R. 
8677 or H.R. 9730- 

At least since 1882 when Npw York State, the first state to 
do so, enacted its first Civil Service Law, the states have enacted 
a growing bo^iy of legislation governing terms and conditions of 
employiiienl for state aiid local public employees. Undoubtedly a 
great deal of this legislation provides benpfits and protections 
for public employees. Quite possibly, some of it was enacted partly 
because sta'e and local public employees lacked bargaining rights. 
Regardless, it is crucially important to recognize that the legis- 
lation deals with matters that are mandatory subjects of bargaining 
under the NLRA. Were NLRA coverage extended to state and municipal 
employment and the prevailing doctrine of preemption of federal 
law to apply (see Garner v. Tea ms ters Local 776 , 346 U.S. 485 
(1953), most, if not all state laws dealing with mandatory sub- 
jects of bargaining unde^ the NLRA would be invalidated.^ 

The state laws potentially subject to preemption include 

some employer as well as some employee protections. They also 
appear to include a great deal of legislation which appears to 
favor, or could favor, either employers or employees, depending on 

*see also Soji pi oyo Build ing Trades Counc il v. Garmon , 359 U.S. 236 ,( 1 959) 
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the c i rcuiijs tances . Thus in calling attcritiorj to tlic preemption 
issue, no claim is made tliat the statutory benefits and protections 
for public emplovees under slate laws justify tlic exclusion of such 
employees from NLRA coverage or thet such benefits and protections 
should be forfeited upon extension of NLRA tc public employment. 
Neither is it argued that these benefits and protections should 
be p*^eserved notwithstanding NLRA coverage. Rather, the intent 
is to urge prior and comprehensive consideration of the impact of 
a federal public employee bai^joining bill upon state legislation 
on terms and conditions of employment for public employees. After 
judgments are made as to whot should be done about the various 
state laws, proposed federal legislation can be f'rafted to reflect 
those judgments. 

Moreover, in addition to the fact that extension of the NLRA 
to public employment in conjunction with the preemption doctrine 
would force public employers and public emplcvee unions to bargain 
over many matt3rs which are now resolved by legislation (e.g., re- 
tirement bei3fits) such federal legislation may affect public 
employees in other ways. For example, some supervisory employees 
in the public sector who now enjoy collective bargaining rights 
under state legislation, as in Massachusetts and New Jersey, would 
appear to lose them under NLRA coverage. 

State legislation on public employment is usually found in 
Civil Service and Education Codes, but it may appear anywhere 
within a state's statutory law. Similar provisions may appear as 
regulations of a state agency such as a civil service commission 
or an education commissioner; in some instances they may even 
appear in state constitutions. The extent to which such provisions 
would be preempted by the extension of the NLRA coverage to public 



eni|>l oymonl is not altogether cH^ai. In thoory tho duty of the 
parties "to meet at reasonable times and confer in good faith 
with respect to wages, hours ciiifl other terms and conditions of 
employment..." (NLRA #8 (a)) should require Lhem to bargain over 
each such term or condition of employment notwithstanding the 
provisions of a state law dealing with such term or condition. 
Moreover, just as the public employer might be obligated to bar- 
gairi about a demand that it provide benefits and protections in 
excess of those required by statute, so might a union be required 
to bargain over an employer's demand that benefits or protections 
be reduced to a substatutory level. Just as the union, after bar- 
gaining to impasse, could strike if its demands were refused, so 
could the public employer^ after bargaining to impasse, choose to 
take a strike by standing on its position and telling the union 
that it can take it or leave it. The point made here is not that 
lublic employee unions should (or should not) be allowed to bargain 
Tor benefits above a statutory minimum. Nor is it that public em- 
ployers should (or should not) be a'*lowed to bargain for less than 
a state mandated minimum. It is that a clear resolution of these 
issues is needed in any federal legislation providing bargaining 
rights for state and local public employees. 

Notwithstanding the v^ew that extension of the NLRA to public 
employment without further amendment would preempt state enactments 
covering terms and conditions of public employment, two legal doc- 
trines point in the other direction. Ov^^r a period of years, some 
of the protections contained in civil service type laws have been 
elevated to constitutional status. For example, the decisions of 
the United States Supreme Court in Board of Reg ents v. Roth , 408 

U.S. 564 (1972) and Perry v. Sindermann, 408 U.S. 593 (1972) 
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recognize that teachers may have property' riglits in their jobs, 
of which they cannot be ccprivcd without Juc [M^ocei (see also 

An^^^tt V' K^l^nj'/li'' '^lf> U.S.C. 13/1 (1974)). 

A second consideration is that some of the statutes might be 
specifically authorised under federal law and thus not subject to 
preemption. For example, the Fair Labor Standards Act rl8(a) pro- 
vides: "No provision of this Act or of any part thereof shall 
excuse noncompliance with any Federal or State law or municipal 
ordinance establishing a minimum wage higher than the niiniiiiuin 
wage established under this Act or a maximum workvveek lower than 
the maximum workweek established under this Act, and no provision 
of this Act relating to employment of child labor shall justify 
noncompliance with any Federal or State law or municipal ordinance 
PC t;<bi ■» chi nn a hinhpr standard than thp standard pstablishea under 
this Act." Similarly, the Occupational Safety and Health Act 
(29 use #667(a)) provides that "Nothing in this chapter shall pre- 
vent any State agency or court from asserting jurisdiction under 
State law over any occupational safety or health issue with respect 
to which no standard is in effect under section 75r> of this title." 
and OSI!A does not apply to state or municipal employees (29 USE 
#652(5)). 

A third classification of state legislation governing public 
employment that might not be preempted consists of legislation appl 
cable to employment generally, such as the provision of workmen's 
compensation benefits. Even for some of this legislation, however, 
preemption issues may arise even though they may not nave been 
settled in the private sector. For example, the provision of the 
Rhode Island Unemployment Insurance Law that gives unemployment 
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compcn^ alien to strikers has recently been challtMiged as being 
preempted by the National Labor Relations Act, and the status of 
that lav is now uncertain (QJII^IPALI TJHIR- v. Hack ett , 475 F 2d 
449, 1 st Cir. , 1 973). 

Some examples of the legislation affecting public employees 
that would appear to be subject to preempt ic!i should public employ- 
ment come under the NLRA are listed below. The listing was com- 
piled by reference to the laws of only a few states and is not com- 
prehensive even for those states. The purpose in presenting it is 
to illustrate the pervasive nat'ire of preemption problems and to 
underscore the need for a more comprehensive study of state legis- 
lation on terms and condition of public employnont, especially such 
legislation which is potentially at least subject to preemption 
Preemption policy should be explicit in federal legislation, but 
si;ch polic:, should be made with full knowledge of the statutes 
i nvol ved . 

Although most of the state laws cited below specify benefits 
and protections to public employees, some are designed for the 
benefit and protection of public employers. There are also many 
laws that specify procedural or substantive terms and conditions 
of employment which may alternately benefit either governments or 
their employees, depending upon the particular circumstances of 
a situation. In any case, the laws cited arc illustrative, not 
necessarily representative. Simply counting the number of statutes 
which appear to favor public management, public employees unions, 

or are "neutral" is apt to be misleading. Mnny public employee 
unions would gladly give up several statutory benef^'ts for the 
right to strike, i.e., statutory benefits ana restrictions are not 
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of equal weight. Secondly, as a practical matter jnembcrs of Con- 
gress will probably want to know the impact of any preemption 
policy upon their district or state> not simply the impact in 
general. In the third place, preemption policies may well be 
affected by the number of states involved. ^-■r five states 

or fifty have a law may be crucial as to w..-, .^er or not the law 
should be preempted by a federal statute. For these and other 
reasons, the examples should not be interpreted as supporting or 
opposing the preemption policy of any particular interest group. 
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1 • ^.9k s ecu ri ty 
a. Tojiurq 

Most civil service employees and teachers earn tenure after 
serving a probationary period. As tenured employees, they enjoy a 
high degree of job security. Job security, liov/ever, is a tnandatory 
subject of negotiations, hence the tenure statutes would appec) to 
be invalidated if the NLRA were extended to public employees. New 
York Civil Service Law #/b and 76 are typical of tenure statutes. 
Section 75 provides that no permanent employee in the competitive 
class of the state or municipal civil service shall be removed or 
otherwise subjected to any disciplinary penalty "except for incom- 
petency of misconduct shown after a hearing upon stated charges 
pursuant to this section." Section 76 provides procedures by 
which an pmplovep, bel-ir'Vina himself aaqrievpd bv his dismissal 
or some other disciplinary penalty, may appeal to the Civil Service 
Law. A lower state court has ruled that this agreement deprives 
employees of a constitutionally protected right to jud'cial review 
of their discipline ( Anti n ore v^. State of New Y_ork, 79 Misc. Zd 8 
(1974)) and the State has appealed from that decision. 

J8 states and the District of Columbia, some type of 
teacher tenure law applies to all school districts in the state. 
In four additional states (Kansas, Nebraska, Oregon, and Wisconsn), 
legislation provides tenure in one or more of the largest districts, 
while most districts are not covered- In three states (California, 
New York, and Texas) tenure is optional or optional in certain dis- 
tricts. Five other states (Georgia, Mississippi, South Carolina, 
Utah, Vermont) provide for annual or long term contracts but not 
for tenure, at least on a state-wide basis. 
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As will be illustrated briefly, this tenure lec|islation 
vat'ies onorpiously on every important dimension of tenure: Who 
is covered, the length of the probationary period, the causes for 
dismissal, the procedures for challenging dismissals, and so on. 
In some states, preemption would be welcoiiied by teacher unions; 
in others, it would be supported by school manageiiient . Approxi- 
mately 30 states provide some form of tenure for supervisory or 
pianagerial personnel. Both preemption and exemption pose a number 
of difficult problemsjust in the tenure area alone (see Research 
Division, Teacher Tenure and Contr acts , A Summ ary of Sta te Sta tute s 
(Uashirigton , D. C: National Education Association, 1 972 ), for a 
comprehensive summary of the state tenure statutes as of September 
30, 1972). 

b. Notice and procedures 

New Hampshire law illustrates a legislative approach to 
tenure which is typical of a number of states. In New Hampshire 
(REA 189) a teacher who is not to be reappointed for the next 
school year must be notified by March 15 prior thereto if he has 
taught one or more years in a school district. Any such teacher 
who has taught for three or more years in a school district is 
entitled to a written statement specifying the reason that he is 
not being reappointed and a hearing before the school board. 
The hearing must comply with due process standards and the deci- 
sion of a school board may be appealed to the State Board of 
Education. An additional hearing may then be held by an ad hoc 
review board. The review board must consider, either on the re- 
cord or on trie basis of its own hearing, whether the refusal to 
reappoi nt was : 

er|c 13 



"fi. in violation of constitutional or statutory provisions; 

b. in excess o^ the statutory authority of the agency; 

c. made upon unlawful procedure; 

d. affected by other error of law; 

e. clearly e roneous in view of the reliable, prohibitive 
and substantial evidence on the whole record; or 

f. arbitrary and capricious or characterized by abuse of 
discretion or clearly unwarranted exercise of discretion 

this procedure points up a number of protections provided by the 
laws of many states. It requires notice before dismissal, the 
right to be given reasons for the dismissal and to a hearing, and 
the right to have the decision reviewed by higher authority. 

Minnesota provides similar protections (Minnesota Law, 
#125.12 and 125.17). The Minnesota law (^?125.12, subd.6) also limits 
the grounds for witicli a teacher may be terminated to: '(a) Ineffi- 
ciency; (b) Neglect of duty, or persistent violation of school laws, 
rules, regulations or directives; (c) Conduct unbecoming a teacher 
which materially impairs his educati-^nal effectiveness; (d) Other 
good and sufficient grounds rendering the teacher unfit to perform 
his duties; or (e) Discontinuance of position, lack of pupils, or 
merger of classes caused by consolidation of districts or otherwise.. 

Paragraph (e) above illustrates a potential difficulty of 
interpreting Section 13(b) of H.R. 8677. On its face, paragraph 
(e) above is a protection for teachers, hence not subject to pre- 
emption under 13 (b). On the other hand, some teacher organiza- 
tions have negotiated seniority clauses that provide jOb security 
for all members of the bargaining unit, regardless of declining 
enrollments or discontinuation of positions. Conceivably, para- 
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graph (c) could be intcrproted by employee unions in contra- 
dictory ways in the same state, perhaps even in different bar- 
gaining units under the same employer. 
^- Layoff ajid reem pi oynien t 

Section 2510 of the New York State fducation Law» like the 
Minnesot law previously cited, deals with layoffs occasioned by 
the abolition of johs. I( provides for layoff in order of lowest 
seniority (see also New Jersey Ed. Law 1 8A : 28-1 0) . For this 
purpo:>e, seniority is within a given tenure area and according 
to the courts (Baer v. Nyquist , 40 AD 2d 925 ( 1 97 )) there are 
but few tenure areas and they cannot be subdivided by a school 
district. Consequently a complex system of bumping comes into 
play in the event of layoff. This system of bumping is unattrac- 
tive to many school districts and some might seek to get rid of it 
through negotiations under the National Labor Relations Act. In 

the past, laws specifying the order of layoff were invoked chiefly 
in rural districts undergoing consolidation. In the future, they 
are likely to be invoked more often in urban and suburban districts 
experiencing a drop in enrollment, relatively little teacher turn- 
over, and pressures to employ more minority teachers. Under these 
circumstances, whether these laws are preempted will become in- 
creasingly important. 

d. Duration oJ_ probat i onary status 

An important tenure consideration is the time that must 

be spent by an employee on probationary status. In education, 

the probationary per.od ranges from one to five years, with 

common 

three years being the most/probationary period in state legislation. 

Statutes specifying the length of a probationary term 
are another example of laws that may benefit employers in one 
situation and employees in another. As a matter of fact, enact- 
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ment of H.k. 8677 could lead to some pa i^cidoxi ca 1 situations re- 
lating to probationary periods. In the private sector, probationary 
periods are iypicdlly less than ihree years and there is no doubt 
that teache)^ unions would bargain for shorter proba t i onary . per i ods 
if they have the right to do so. Suppose a teacher union ^bargains 
for a one year probationary period in a state which has a three 
year probationary pericd as part of a tenure law oMierwise highly 
supported by teacher unions. Could the teachers bargain for a 
less than three year probationary period under 13(b), i.e., could 
they legally maintain the position that only the probationary 
period in the tenure low was preempted, since it and it alone was 
no longer a right, privilege, or benefit granted by law to public 
employees? And if an employee union has the right to bargain on, 
and perhaps reduce the statutory probationary period of three 
years to a Tew inonths in a collective agieement, would the state 
courts uphold the other parts of the statute in the absence of a 
severability clause? That is, if one part of a tenure statute 
(the probationary period) becomes a mandatory subject of bargfining, 
what is the legal status of the statute in the absence of a sever- 
ability clause? 
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2. RoUrcDiont boncfjts_ - ^JAI^ ^J' 1 ^ ^ employer to njoqcj ui te _ 

Re 1 i rGi]:en t a ma nda to ry suhject of negotiations ra ises 
questions that go heyond the problem of preemption. The preemption 
probleni is novc^theloss very important. To q large extent, pension 
rights are constitutionally protected. Employees with vested 
benefits could not lose s u c li rights 1 r o u g h. negotiations, but 
new employees co.ning into public employ::'ept cculd find themselves 
covered by negotiated pension plans that wou'd be le*ss attr active 
than those currently provided by statute (for examples of state 
laws establishing pension systems, see New Jersey Ed. Law 7/18A:66-l 
et seq.; Florida Statutes rZ38; Minnesota Law #354 et seq.; Cali- 
fornia Ed. Code #1 3801 et seq.; New York State Retl>^ement and 
Social Security Law, and New York C.S.L. 7^154 and 155). 

As in i.ne cas'^* of i-lie lenure Icnvb^ i ri sun'e i ns i duct^b . iht; 
protections afforded by state laws and/or state constitutions may 
be greater tlian those of federal law and the federal constitution. 
For example, the New York State Constitution, Article V, #7 pro- 
tects the pension rights of public employees most generously. It 
has been interpreted as precluding the diminution of the interest 
that is to be credited to the account of a member of a pension 
system for his contributions ( Cashman v. T eache rs ' Ret i remen t 
Board , 301 NY 501 (1950)). It may even protect a member's interest 
in having applied to him more beneficial mortality tables ( Kia tter 
o± Ayma n v. Teachers ' Retirem ent Board, 9 NY 2d 119 (I960)). 
One of the many issues raised by NLRA coverage is what happens to 
employee rights which are contractual by virtue of a state consti- 
tution which is itself preempted by federal statute? 



to 
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Consi dorati on of roti rrniont benef i ts rai ses several iin- 
portariL issues concerning the authority of public employers to 
negotiiite. In many instances the powers of school districts, 
public benefit corporations and other governmental or quasi- 
gover nii^onla 1 institutions are limited by the state legislature 
that created thc*m. What happens when they are explicitly denied 
the power to perform an act, the performance or which is a manda- 
tory subject of bargaining? Would extension of NLRA coverage to 
such governmental or quas i -governmental institutions invest then 
with powers that, by the terms of their corporate structures are 
^JJ^r^- would their duty to negotiate fall short rf the 

full range of mandatory subjects of bargaining by reason of limita- 
tions in the legislation creating them? Under NLRA coverage, would 

tho Q f :i f a -ifcnlf Qouprp of ;^tithn>^'it\/ h^VP to hp f ^ f f\ ^ C 7\ 

joint eiiiployer so that the full range of mandatory subjects of 
bargaining could be considered? If so, would the state be brought 
to the table at each negotiation or would some form of tiered 
bargaining emerge with bargaining on different terms of employment 
taking place in successive stages? 

The difficulties are most acute in the area of retirement, 
where for actuarial purposes among others, many local government 
employees are covered by a single state retirement system. Under 
Minnesota Law ^356.24, it is "unlawful for a school district or 
other governmental subdivision or state agency to . . . contr i bute 
public funds to a supplemental pension or deferred compensation 
plan which is maintained and operated in addition to a primary 
pens ion program for the benefit of governmental subdivision 
employees." New York State (Ret. and Soc. Sec. Law i?444) establishes 
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niaxiinuni retironiont benefits available to eniployeos who join the 
New York State [jnployues Rotirenicnt System on or after July 1, 
1 973 and denies to local governniCMUb tlio pov/cr to create their 
own retirement systems (Ret. and Soc. Sec. Low /ni3). 

As a matter of fact, it appears that extension of NLRA 
coveracjc to public employment, at least //iihout amenduicnt, would 
lead to basic changes in the very structure of state and local QOvernment. 
This might be desirable , but sucli change should not liappen fortuitously. On 
the one hand, if public employers and public employee unions have the right 
to negotiate retirement benefits, it is virtually certain that some will opt 
out of state systems or negotiate changes that would make it impossible Lo 
maintain state retirement systems as we have known them. On the other hand^ 
treating the state as eniployer for retirenfent purposes raises a different 

employees? Would it be feasible to have public employees represented by one 
union at the local level, e.g., an AFT local, end a rival union at the state 
level, e.g., an NEA state affiliate? Who would bargain for public management, 
in view of the diffuse nature of legislative and executive responsibility for 
retirement syste.us? Would it be feasible to limit state-wide negotiations to 
retirement benefits? Hov; would the timing of state-wide bargaining on retire- 
ment be coordinated with local bargaining so that local employers could esti- 
mate their total personnel costs with a reasonable degree of accuracy? And so on. 

These are not assumed to be insoluble problems. After all, some 
contracts in the private sector cover hundreds of thousands of employees 
dispersed over several states. The point is that the solutions may involve 
changes which go far beyond negotiations and/or personnel policy, and which 
therefore have to be fully understood if they are not to solve one problem 
by creating others which are more troublesome. 

er|c 



20. 



3. IPrOHiotion 

Closely related to tenure are promotion riqhls of public 
employees;. New York State's Constitution, Article V, i'G provides 
that: 

" Appn i n tmen ts and proivol i on s in the civil service 
of the state and all of the civil divisions thereof, 
iticluding cities c".nd villages, shall be made according 
to merit and fitness, to be a s ce rtvi i ned , as far as 
practicable, by examination 'whicii, as far as practi- 
cable, shall be competitive;' 

Promotion within a bargaining unit, however, is a mandatory sub- 
ject of negotiations. Public employers di ssatisfied wi th the 
strictures of competitive examinations might try to avoid them 
through collective negotiations; so might unionized employees. 
Initial employment is less likely to be a mandatory subject of 
negotiations, at least to the extent that it would preempt state 
luv;s requiring co:].pcti ^i ve examinations (ct. f'LKB v, l-A'^^c^ ti \il::lS^. 
C^o . , 3G9 F.2d 859 ( 5th Cir., 1 966)), but negotiations might deal 
with the establishment of hiring halls. 
^ • Veterans l>c ine f j t s 

Many states have enacted statutes giving extra employment 
protections and benefits ro veterans, a term typically defined 
as persons who served in tfic armed forces during specified war- 
time periods. Such protections fall into two categories. 
Applying for appointment or promotion, eterans may be given 
extra credits on civil service examinations (e.g., Minnesota 
Statutes #197.45; California Ed. Code #13735; New York C.S.L. 
# 75). It would appear that veterans benefits, such as salary 
credit for military service, would be a mandatory subject of 
nego t i a tions . 




5 . ControC- 1 perl on.ia iicc 

The convcM^tio of jol) socuiity legisTc.tion arc l.iws desigrujd 
to protoct public (Miiployers against the loos of their employees 
at inopportune tineG. Hcu Jersey Statutes /noA:26-10, provides 
that a teacher may r^ot leave his position du)';ng the school year 
without perinission from the board of education. The sanction for 
violation of this duty s tnat tlie teacher may lose tiis certifica- 
tion for up to one year. A nuniber of states have enacted statutes 
designed to afford public employers similar protections » e.g.. 
South Dakota {f'13-43-9), Kansas (^'72-5412) and Alabama ( /^'36 1 ( L ) ) . 

6 . S_i^c]^ L?:^-yf ^A^l P £T ?^Jl?i 1^ ve_ 

tvery state appears to have enacted some legislation on 
sick leave. Obviously, Congressional treatment of state minimums 
or state maximiniis will hp of intpnc^p inlprp^t to niiblir manaopment 
and public employee unions. Certainly, all such legislation would 
appear to be preempted by extension of NLRA coverage to the public 
sector. To illustrate the kind of legislation involved, full-time 
civil service employees in the California educational system accumu- 
late 12 days of sick leave per year (California Ed. Code //1 3651.1 ), 
as well as bereavement leave (California Ed. Code //1 3651.4 ). 
Teachers in California accumulate 10 days sick leave a year 
(California Ed. Code #13468) which, pursuant to rules of the state 
board of education, may be transferred to other school districts 
(California Ed. Code #13408.1). Moreover, such sick leave can be 
used not only for reasons relating to illness, but also whenever 
the teacher must appear in court as a litigant or as a witness 
under an official order (California Ed. Code #13468.5). Under 
Florida Education Law #231.40, a full- 
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time tporlfcr is eraitlod Lo sick Icavo because of his illness 
"or because of tlie illness or dotUh of father, motlior, broLhor, 
sister, liu:;l)anci, wife, child, or otiior close relative, oi' meniber 
of his own househrld,". A teacher is entitled to 10 days of sick 
leave with pay as or the beginning date of efnploynent and accumu- 
lates 10 days a year up to ]?.0 days. One-half of his accumulated 
sicl leave is t ransf errabl e if the teacher accepts ojiploymcnt in 
another school district within the state. f'lorida law also man- 
dates personal leave without pay (Tlorida Ed. Law ^^^'231. 4 3). On 
the other hand, Arkansas and Florida prohibit payment for unused sick 
leave, a provision frequently sought and sometimes negotiated 
i n publ i c einpl oyrent . 
^ • !!lL]J IsiJO' leave 

and municipal employees with 15 days military leave with pay while 
in the reserves or some branch of the state or national militia. 
In New York State, military leave with pay is mandated for up to 
30 days (flew York State Military Law -^242 ; various other protec- 
tions and benefits are accorded to employees on military le^ve by 
Military Law #243: see also New Jersey Ed. Law /M8A:6-33). It is 
virtually certain that all states make some provision for military 
leave. 

9, Mater n i ty leave 

Maternity leave is of particular interest. It is required 
by the statutes of many states (see New Jersey Law Against Dis- 
crimination n0:5-l et seq.), but some laws went so far as to man- 
date suspension or termination of employment to a degree that 
violated the federal constitution (ClqyelarLd IjOjnrd of Education 
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fVl V' Cc_h_pn V. Chestorjf i ejd Coij^nty ScIkk^I t'*9.1^'ii ?1 'LL* 

414 U.S. 61? ( 1 974 )). In some ifisLancrs, tho protections afforded 
by state laws exceed constitutional reqiii remen ts . For example, it 
is suggested in Footnote 13 of the CJ^eveJa^nd decision that school 
autliOi-i t i es may establisti a fixed time during pregnancy for the 
comniencen.en t of maternity leave without violating the Due Process 
clause of the 14th Amendment to the United States Constitution. 
This can not be done under New York State Law (New York State 
Executive Law #296. 1 (a)) as interpreted by Un i on Free Sch^ooX 
Pi strict ViO. 6 ojf tliic Towns of Is 1 i p and Smi i h town ^ 3l_ v. New York 
SJt^U;^ y.'iL^iU' fijjht^ ^.PP^?J_ B oard , 35 II.Y.S. 371 , ( 1 974 ). The 
Stiii th town decision dealt directly with the question of whether a 
collectively negotiated agreement could diminish maternity leave 
benefits bclcv; tiicso riiandated by state law, but still sufficient 
to satisfy the due process requirements of the Constitution. The 
decision held that under state law, such reduction of maternity 
leave benefits was a prohibited subject of bargaining. Of course, 
whether it would be under H.R, 9730 is another matter, 
1 0 . Lunch p eriods 

Several states have enacted a duty free lunch period for 
employees, either by statute or by state regulation. For example, 
the New Jersey Administrative Code (/'6:3-l,15) provides for a duty- 
free lunch period for teachers, whereas California provides tlie 
same benefit by statute (California Ed. Code //1 3561 and 1 3561.1 ), 



1 1 . Wa ges 

As previously noted, the Federal Fair Labor Standards Act 
preserves sta tes ' r i ghts to establish higher minimum wages than 
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those coiitairiod in federal law. Uiuiar oxtcnsion of the fILRA to 

public ernpl oypieuf , it is an i n tCM^-^ s 1 1 ncj question which, if any, 

of the folluv;iru] would borvicc preciiipt i on on the theory that they 
constitute p^inimun \;age laws. 

Nev,' Jersey is one of luony states tliat lias enacted a 
nnniinu'ii sa^?ry schedule for teachers (i;cv.' Jersey Ld. Law .i^l OA : 29- 7C . 
It also requires yearly increiiients (/;i8A:29-8) and provides credit 
for increir.ent purposes \/hen toachers are in military service 
( //I CA : 29- n ) . Pennsylvania also mandates ininimun salaries and 
Inoejiients (Pennsylvania Education Law rll-n42). floreovor, its 
laws require an additional incren^ent '-/hen a teacfier has a master's 
degree (//ll-llKr) and i..andates excra compensation for teachers when 

b. P f evu i 1 i no wa ges 

New York State has a prevail ing wage statute for laborers, 
workii.en and mechanics employed by the state and municipal govern- 
ments if they are not allocated to civil service grade (New York State 
Labor Law 7f220). Civil service employf?es in larger school districts 
in California must be paid wages "at levels at least equal to the 
prevailing salary or wage for the same quality of service rendered 
to private employees under similar enipl oynien t when such prevailing 
salary or wage can be ascertained..." (California Ld. Code //13601 .5). 
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c • Mi seel 1 ancous 

Pursuant to Indiana law (Indiana ScaLutes #;^8-^ 505), a 
teacher may not have his compensation diminish»Hf because a school 
closes during the school year. 

Under California law (California Td. Code //1 3506 ) salaries 
must be Miiforni for teachers of various grades. Moreover, the school 
district may not decrease the annual salary of a person employed 
by the district in a position requiring certification qualifications 
for failing to meet any requirement of the district that such person 
complete additional educational units, course of study, or work in 
any college or university or any equivalent thereof (California 
Ed. Code #13511 ). 
d . Procedures 

A recent decision o? a lower court in New York State ( C ampbel 1 
V. Lindsay , 78 Misc. 2d 841 (sup.ct., NY Co., 1974)) illuminates 
the relationship between wage benefits mandated by statute and col- 
lective agreements. Notwithstanding the salary scales contained 
in an agreement between police officers and the City of New York 
and the availability of arbitration tc resolve grievances, police 
officers who worked out of title were held to be entitled to the 
benefits of the procedural and substantive provisions of the 
Administrative Code of the City of New York (#434a-3.0, subdivision 
d; #434a-15.0). This included the right to a higher salary and to 
have that right determitied by e court. 
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1 2 . Union Security 

At least two states, Hawaii (Public F.mploymont Relations 
Act, 7 J and 4) and Rhode Island (State Government Employees Low 
#36-11-2) mandate service fee payments to the bargaining agent 
by employees ivho are not members. In Verir.ont (State employee 
Labor Relations Act #941 (k)), nonnembers must pay a service fee 
If they wish to avail themselves of the services of the union to 
represent them In a grievance. A number of states appear 

to have made the agency shop a mandatory subject of 
negotiations, whereas other stater, e.g., Kansas, hove specifically 
prohibited such agreements. Many states (including Alaska - Public 
Fmployee Relations Act #23.40.220; Kentucky - Firefighters Collective 
Bargaining Act #12; Minnesota - Public Employment Labor Relations 
Act #5; New Hampshire - State Government Employees Act ,^98-c;3; 
and New York - Taylor Law #208) mandate dues checkoff. On the other 
hand, under the National Labor Relations Act, union security is a 
mandatory subject of negotiations. Presumably, eny employer under 
the NLRA CO. Id bargain not to grant a recognized or certified union 
the right to dues checkoff or to a service fee. Conversely, many 
states prohibit one or another form of union security. Usually 
this is the effect of laws that prohibit the discharge of employees 
by reason of their refusal to pay union dues (e.g. New York 
C.S.L. #75) and that preclude checkoff without the employee's 
consent (e.g.. New York Gen. Mun. Law #93-b). The duty to bcrgain 
over union security would appear to supersede these state limitations. 
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13. P>'rJL9]l.Ll^I evaluation and p_eilsonncJ[ reco^rds^ 

During the past ten years or so, there has been a consider- 
able amount of state legislation devoted to personnel evaluation. 
Since 1963 in the field of education alone, 30 states have enacted 
statutes intended to encourage accountability in education. Thir- 
teen of these statutes enacted since 1967 alone deal with teacher 
evaluation. The Kansas statute (House Bill 1042, enacted in July, 
1973, copy attached) is typical of these statutes, which appear 
to be prime candidates for preemption under the NLRA. As a matter 
of fact, the "accountability sta tutes"of ten include a number of 
enactments on other terms ard conditions of employment. For ex- 
ample, the contracting out of educational services is not only 
authorized but is encouraged in the California and Colorado statutes. 
I pa illation on in-<;prvirp pHiir;^tion i<: morci fv-onnpnf ni^-hoitnh 
pre^.ise number of states which have legislated on the subject is 
not available. Furthermore, accountability legislation was intro- 
duced but not enacted in at least seven states in 1972-73, and 
it appears that the state legislatures could be enacting legis- 
lation while Congress is simultaneously preempting it. (Note 
Data on accountability legislation is taken from Cooperative 
Accountability Project, Legislation bj^ thje States : Accountabi 1 i ty 
ajid Asses smen t i_n Educa ti on (Madison, Wisconsin: State Educational 
Accountability Repository, November, 1974). 

It should be noted that legislation concerning personnel 
evaluation and personnel files is not always included or categorized 
as "accountability legislation." For example, Minnesota is not 
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listed as a state with accountability legislation in the SCAR 
report cited above, but Minnesota law (125.12, subd. 6(3)) pro- 
vides: "All evaluations and filf-s generated within a school dis- 
trict relating to eacli individual teacher shall be available during 
regular school business hours to each individual teacher upon his 
written request." 
1 4 . Res i don_cy r eg u i rei iien t s 

Residency requirements are a frequent concern in public 
employment. Minnesota lav; (fM25.12, subd. 2) states: "No teacher 
shall be required to reside within the employing school district 
as a condition to teaching einployment or continued teaching em- 
ployment." By its Administrative Code (/^125,12), New Jersey also 
precludes a residency requirement. 

Municipal employees have sought the enactment of such laws 
to ovcrcc;..c i;. jj, i c i pa ordinances imposing vcsiJct^cy ) cqu i ^cmcn ts . 
There are two kinds of residency requirements imposed by municipal 
ordinances. Some restrict appointment to municipal employment to 
residents of the community. For example. New York State's Nassau 
County (Administrative Code #13-1.0) imposes one year's residency 
within the county as a prerequisite to obtaining a county job. 
Other ordinances require municipal employees to maintain residence 
within the municipality (Ordinances of Buffalo, N.Y., Chapter 1, 
Sec. 5; Charter of Syracuse, N.Y., y/8-12, subd. 2). Municipal 
ordinances requiring employees to live within a municipality or 
proximate to it are particularly frequent for police officers 
(Local Law No. 3 of 1970 of Kingston, N.Y.). In some instances, 
local laws imposing residenry requirements are explicitly author- 
ized by state law (New York Public Officers Law //30). 
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15. LeoaJ dofcMise of p''10lp^i'_os_ 

Several states have onacled laws by which tlioy undertake 
the defense of their crii|>loyoes in the event of court action against 
then for actions performed during the coijrse of the omployecs's 
official duties. California Government Code ?'995 provides for 
such defense wh^^n the employee is subjected to a civil claim. 
Similar laws have been enacted in Nev/ York State with respect to 
correction officers employed by the state (Now Yorlv Correction 
Law /='24) and by the Correction department of any city (New York 
Gen. Mun. Law #50-j). Another New York State law (Public Officers 
Law /-17) differs only in detail and provides similar piotection to 
other state employees. New Jersey goes further. It indemnifies 
its teachers against both civil and, in some instances, criminal 
actions (New Jersey Ed. Law i^'18A:16-6 ar.d 18A"16-61.). 

1 6 . M i s c e 1 1 a n e o u s i_t e ni s 

The following items are cited merely to illustrate the 
variety of state enactments subject to preem-'tion in the absence 
of amendment to H.R. 9730. California (Govt. Code /^18006) reim- 
burses state em.ployees for their moving expenses if, by reason of 
reassignment or promotion, they v.ust relocate. A substantial 
number of states provide for 1-2 days of paid leave for educa- 
tional conferences. By its statewide administrative standards, 
the New Hampshire State Depart:nent of Education has established 
a maximum teaching load for higli school teachers. No high school 
teacher may be assigned a teaching schedule which requires more 
than five different class pre|)a r at i ons for a given day or more 
than six periods of class instruction. An Arkansas statute 
(//80-1217) reflects a concern for the protection of an employer 
^ interest. It provides that the final month's pay of a teacher 
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shall be witlihcld until the teachfM^ subnits to the county super- 
intendent his, daily ronisver and ollicr required statistical material. 
Florida statutes specify that teacher contract*^ sliall be for a 
miniinuKi of 196 work davs and that faculty load in the state univer- 
sHies shall be 12 hours. Several state statutes authorize sab- 
batical leave, but place limits on its duration and support whereas 
Louisiario irandales sabbatical leave for all educational enployeer.. 
These are only some of the bits and pieces from a substantial 
number of statutes dealing with mandatory subjects of bargaining. 
The principal investigator believes that the education codes alone 
may well include a thouband or more statutes subject to preemption 
under the NLRA. 

Exclusivity and ertf orcomen t of remedi es 

U tt: u o u ^ L- u I 1. 11 1: ii a t u i t u ♦ u u v t i i nmr 1 1 c , t c o c c m u u v j u u o c 1 1 u i, 

some accommodation must be made for the right of people to petition 
their government for the redress of grievances (U.S. Constitution, 
First Amendment). This right may come into conflict with exclusi- 
vity where the grievances relate to employment by the government 
and where tlie grievant prefers someone other than his union to 
c a r ry his petition. 

A related issue is how the provisions of the NLRA can be 
enforced against a state. It should be noted that in Ma ry 1 and v. 
Wirtz^, 392 U.S. 1 83 (1 968), the Supreme Court recognized that, 
because of states' sovereign immunity, some of the remedies ordi- 
narily available under the Fair Labor Standards Act might not be 
available when a state is the employer-defendant. Recently the 
New York State Court of Claims (PBJ\ v. State o^f Njew York , 70 Misc. 
2d 335 (1074) dismissed a union claim that the state had violated 
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a collective atirfUiiiKMil bcC(Uis(^ the allecjed violntion involved no 
money dani.iqer. Tlie cout^t rejr.oned t da t only the e(iuital)le relief 
of s['ecific performance could satisfy the comnlaint ^md "the 
equitable powers of the Court of Claims are very ljmit(»fj and are 
restrict'^d to enforcinci a mo*iny judgment " 

1 8 . Co 111]) u I s o r y A r b i t r a t i ou^ 

Several states mandate arbitraticn to resolve negotiations 
disputes beLv/een their municipalities and tfieir employees. Usually 
such laws arc restricted to public safety occupations (e.g. New York 
.S.L. ^'209. 4 ; Pennsylvania SB 1 343 , L. 1 968 ; Oregon Statutes 24 3.730 , 
r'lQ), but Me\; York City lias enacted a local law coverirty all eiiiploy- 
iiicnt (N.Y.C. Administrative Code ^ 1 1 7 3- 7 . 0 . c ) . These laws benefit 
eithe>^ governments or their employees, depending upon the parti- 
cular circumstances of tfie situation. In general, however, they 
fiave been sought by police and firefighter organi/^ations and re- 
sisted by many otiier unions, as well as by public employers. 

The National Labor Relations Act denies its protections to 
perse employed as supervisors (/:2(d)). Supervisory employees in 
the public sector, hov/ever, now enjoy protected rights of organi- 
zation and negotiations under many state laws (New York Civil 
Service Law ^201. 7(a); Florida Statutes #447.003(4); Minnesota 
Law j^'l 79.05(6); New Hampshire Chapter 98-c:I; New Jersey Cmployer- 
L'mployoe Relations Act #34 : 1 3A- 3 ( d ) ) . In some instances school 
principals have been held to bo entitled to protected status by 
interpretation of state law (New York - ^i^'^.tt^^C oj H^enjpstcad Upard 
^Lf .f:4j-L^M.Lo.n > 6 PLRH 3002 ( 1 973), affd. Board of Education, 
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Mempstodd v. HHsby, i\2 AD ?nd lObG ( 1 973): affd. NY 2nd (1974)). 
In otluT instcincos, iMM'ncinals have b.-'en ccivered by explicit std- 
tutory Inngua^je (Massachusotts , Miniiebota ^rl79.Gb(6) and New Jersey 
are examples). Were H.R. 9730 enacted witliout amendment relating 
to preenipLlon, it is doubtful whettier^ a state could enact tenure 
protections or bargaining ri:,hts fo\ administrative personnel which 
Congress deliberately withheld (see lJlonwoj;kpJli k^JLilL lilZ v. Per ko > 
373 U.S. 701 (1963)). 
S u_m f ji a j2 V a n d o n c s i_o n s^ 

There are several perspectives from whlv.li to consider the stdte 
legislation [potentially siibj^ct to preeirption. One is the perspective 
of a particular type of law, e.g., retirement legislation. Anothot^ 
perspective is state oriented. Some states have a great deal more 
1 cgi si c Li Li. thar. oLl;crs on tcrn.s ai^d con Ji lions of public ci^j 1 oy .nc r. L . 
The ability of some state and local public employers to adjust to 
federal legislation may be vitally dependent upon the nature and 
scope of the adjustment, a factor not necessarily apparent from 
analysis of separate items like retirement or tenure. Furthermore, 
the state perspectives are essential to undorstund the politics of 
preemption. A public employee union in a state with a poor tenure 
law may be willing to accept preemption of the tenure law for the 
right to bargain on Job security. A public employee union in another 
state with a strong tenure law may be unwilling to accept preemption 
of tenure statutes for tlie right to bargain on job security. Public 
management may be faced with the same kind of tradeoffs, and its 
response is likely to be 
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i nf 1 iKMic by its state as well n$> its national situation. On tho 

other- hand, ttic fon)»ulation of national policy appe.ir^ to require 

by state ^ . . 

insi(j!^t into tho s ta to n]|)ac t of alternative preeniplM^n policies. 

Actuciriy, even sumiiuiries of state statutes would not provide 
the complete picture of preemption proLleins. The Minposota oduco- 
tion code alone includes ?.b statutes which would appear to be pre- 
empted by NLRA coverage. This list does not include the retirement 
laws subject to preemption. The Florida education code appears to 
include 24 items subject to preemption. The Minnesota code includes 
legislation on inandato>^y subjects of bargaining not included in the 
riorida code, and vice versa. On the other hand, state agencie-:, 
such as state boards of education, o^ten promulgate regulations 
on maiidatory subjects of bargaining which have the force of law. 
^ifrh v-oniii ;^ f i r»nc; tindonbipHly v^^iripn the leoislative oao between 
some states and narrow it between ethers. Tho same conclusion 
undoubtedly holds for state civil service and state personnel codes. 

It is also as essential to analyze the situation from the 
standpoint of "no preemption*' as it is from the standpoint of 
preemption. This memorandum has been devoted largely to the 
situation that would result if state legislation were preempted. 
It should not be inferred from this that the probleii.s of pre- 
emption are necessarily more difficult or more i inpo rtant than tti e 
probl'Miis resulting from a "no preemption" policy. for example, 
if there is no preemption, or only the kind of preemption sug- 
gested by 13(b) of H.R. 8677, the NLRB probably would have to 
interpret the statutes and constitutions of all 50 states at one 
time or another, but probably sooner than later. Every time one 
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of tlu' parti Ob refused to bargain on an itcn on the basis that 

j it was not" prL-Oniptt. d by the NLRA and hence not sulM'ect to bar- 

I 

! cjaininy, t!ie issue \u)iild potentially be subject to appeal to the 

j Nl.kB. Whether there is a feasible wa}' to have the state courts 

decide s"ch issues is open to questioii> to say the least. 

As a matter of fact, a variety of alternatives will have to 

bo considered in depth. Some ot the more obvious ones are as 

f 0 1 lows : 

1 . Complete preemption of state legislation 

2. Complete exemption of slate legislation 

3. Preemption (or exemption) of some state legislation 

4. Preemption (or exemption) of some or all ste.te legis- 
lation under certain conditions 

S romhination<; of ( and ( ^) ahnvp 
Ac tua 1 1 y , ( 3 ) , ( 4 ) , and ( 5 ) each encompass a wide range of 
alternatives which may have to be considered in depth. Again, 
however, it must be emphasized that all such legislative policy 
analysis will require comprehensive summaries of the state legis- 
lation potentially subject to preemption. The formulation of 
federal legislation which takes preemption problems into account 
adequately will be extremely difficult, but it appears to be 
absolutely essential to constructive national policy and to 
avoid a flood of litigation concerning preemption issues. 
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